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ABATEMENT. 





See Administrators, §c.1. Tenants in Common, 1, 2. 
ACCOUNT. 


See Administrators, &c. 10. 





ADMINISTRATORS, EXECUTORS, &c. 


1, Where a free person of color is a party to a suit in the 
Courts of this State, and dies, the suit abates, and ad- 
ministration should be taken out on the estate of such 
free person of color. Scranton et al. vs. Demere...... 92 


vv 


In an action by the present guardian against the admin- 
istrator of the former guardian and his sureties on the 
bond, the plaintiff must show affirmatively some act of 
waste or mal-administration by his predecessor during 
his life ; and the bare reception of money for his wards, 
without farther proof of default, is not, per se, a breach 
of the bond. Ray, adm’r and others vs. The Justices, 
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3. The Act of 1820, authorizing securities to be joined 
with the principal in suits upon executors’, administra- 
tors’ and guardians’ bonds, considered. Ibid. 


4." In an action by the present guardian against the admin- 
istrator of a deceased guardian and his securities upon 
their bond, in which the breach alleged is the receipt of 
three several sums of money by the former guardian, 
which he had appropriated to his own use, the measure 
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of damages is the aggregate of principal and accruing 
interest. Ibid. 

Ordinarily, guardians who have given security for the 
faithful performance of their duty, have the legal control 
over mortgage debts owing their wards, and a right to 
receive and collect the monies due thereon, and to re- 
lease the same in the proper exercise of their discretion 
as guardian. Perkins and others vs. Dyer......---.- 


But where a mortgage is executed toa mother, as the 
natural guardian of her children, by the administrator 
of their deceased father, to secure them in their patrimo- 
ny, which he has wasted, it is not in the power of the 
mother fraudulently to discharge the mortgage lien, to 
the prejudice of the infant cestuc que trust, especially 
where she has failed to give bond as required by law, to 
protect them against mismanagement. Ibid. 


At Common Law, the mother, as guardian by nature 
or for nurture, has no control over the estate of her mi- 


norchildren. Ibid. 


An administrator who has been guilty of gross neglect 
in not making returns of the condition of the estate in 
his hands: He/d, that interest should be compounded 
against him every sz years on balances in his hands. 
Fall, administrator, vs. Simmons and others....... pt 


An executor, administrator or guardian who fails to 
make returns annually, according to law, forfeits all 
commissions for his trouble in managing the estate. 


Ibid. 


10. Where a guardian pleads in bar of an account, the re- 
ceipts of his wards as evidence of a final settlement: 
Heid, that his admission in his answer in support of his 
plea, that he had not made regular returns to the Court 
of Ordinary, was such a circumstance as cast suspicion 
upon the fairness of the settlement and would avoid the 
plea. Briers vs. Hackney and others...............-- 
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11. Where the provisions of the Act of 1812, authorizing 
an executor, administrator or guardian, whose residence 
shall be changed from one County to another, to make 
his returns in the County in which he lives, are fully 
complied with, the sureties on the first bond are dis- 
charged from all farther liability on account of their 
principal. The Justices, §c. vs. Selman and others... .. 


12. Where the Court of Ordinary have granted letters tes- 
tamentary, of administration or guardianship, to a per- 
son entitled and capable of discharging the duties of the 
trust, no new appointment can be made, unless the for- 
mer is vacated by death, removal or some other way ; 
and the new appointment being void, the bond also is 
void, given for the faithful performance of the trust del- 
egated to the new appointee. Ibid. 


13. By a fair construction of the Statutes of this State, 
executors, administrators and guardians are required to 
take the oath prescribed, before the Court of Ordinary. 
itehale and Wi v6. Bavellis... csc ccsbescietwnwaed 


14. Where it appears from the record of the Court of Or- 
dinary, that an administrator, appointed by the Court, 
was one of the Justices presiding at the time of making 
the appointment: Held, that the appointment was void, 
for the reason that no one can be a judge in his own 
case. Ibid. , 


15. The division of a testator’s estate by the legatees un- 
der the will, by consent, is no defence to an action at 
law, brought by the legally appointed administrator, with 
the will annexed, for the purpose of recovering the tes- 
tator’s property, to make due and legal administration 


thereof. Ibid. 


See Appeal, 2,3. Distribution,1. Equity, 8,9,10. Ev- 
idence, 30. Parties,1. Slaves, &c. 1. 


ADVERTISEMENT. 


See Bond, 3. Evidence, 32. 
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AMENDMENT. 
See Equity, 29. Steamboats, §c.7. Writ of Error, 1. 


APPEAL. 


1. Where a warrant of attorney was executed under the 
rule of the Court, to confirm an appeal entered by the 
agent of the party to the suit, in which it was recited 
that he “ratified” and “confirmed” all that the agent had 
done or might thereafter do in the premises, “ without 
incurring cost to me:” Held, that the authority of the 
agent to enter the appeal was ratified by his principal, 
and that he would be bound for all costs necessarily in- 
cident to the entering such appeal, notwithstanding the 
qualification in the warrant of attorney. Scranton and 
others os, Denar and Cmte... <1 sc 006? **°** Kens se 


. After final judgment against the original party, it is 
competent for the plaintiff, by sczre facias, to charge the 
estate of the security on the appeal. The Bank of 
Cperetatians ak: DIA. an ccs sic vindivnd eaevawave eas 


. The Act of 1826, authorizing judgment to be entered 
up against the principal and surety on the appeal, is 
only cumulative, aud the party may still proceed to en- 
force the judgment against the surety by writ of scire 
Jfacias, or action of debt on the appeal bond, as at Com- 
mon Law. Ibid. 


ASSIGNMENT OF ERRORS. 
See Practice, 3, 13. 
ASSIGNOR AND ASSIGNEE. 


See Promissory Notes, 6, 7. 


ATTACHMENT. 


1, Where a Sheriff has collected money on an execution, 
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and fails to pay it over, the party injured by such failure 
may have an attachment for contempt against such She- 
riff; and if such attachment is procured at the instance 
of the plaintiff in execution, for his own benefit, and to 
redress his own individual wrong, it is a civil process, 
and such plaintiff in execution is liable to pay the costs 
of the Sheriff’s imprisonment, and not the County. 
Tae Saeties, Gk: 0b. TGR 6s cis big ce Fei dene 


ATTORNEY. 


1. An attorney at law who has money or other effects 
belonging to the defendant in his hands, is subject to be 
garnisheed. Ticker vs. Butts et al......2ccccccceces 


See Appeal, 1. 


BAILMENT. 


1. There is, on the part of the hirer, an implied obligation 
not only to use the thing hired with due care and mode- 
ration, but also not to apply it to any other use, or de- 
tain it beyond the time for which it was hired. The 


Magee, Bhi 0 TOE, 64 60 os i ecvenecse eet 


2. If the thing hired is used for a different purpose from 
that intended by the parties, or in a different manner, or 
for a longer period, the hirer is not only responsible for 
all damages, but if a loss occurs, even by inevitable cas- 
ualty, he will generally be responsible therefor. Idd. 


3. The contract of hire being one of mutual benefit, the 
hirer is bound only for ordinary diligence, or for that care 
and diligence which the generality of mankind use in 
keeping their own goods of the same kind. Ibid. 


See Trover, 4. 


BANK. 


See Surety, 1, 2. 
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BANKRUPT LAW. 


1. The Court declines expressing any opinion as to the 
validity of the Bankrupt Law of 1842, it being unneces- 
sary to the decision of the cause. King vs. The Central 


Bank 


2, It is not a valid defence for an indorser, that the maker 
has been discharged under the Bankrupt Law. did. 


BILL OF EXCEPTIONS. 


See Practice Supreme Court. 


BOND. 


1. A bond may be delivered as an escrow by the sureties to 
the principal obligor. Crawford, Gov. vs. Foster 


2. If two of the sureties of a Sheriff's bond, sign upon 
condition that the instrument is not to be considered as 
executed until the signatures of two others are obtained, 
and it is left, with the knowledge and by the consent of 
the Justices of the Inferior Court who were officiating 
in taking it, in the hands of the principal obligor for that 


purpose, it is no error to admit evidence of those facts, 
or to hold that the bond is void as to the defendants who 
subscribed it, provided the condition is not performed. 


Thid. 


. In an action on a forthcoming bond, conditioned to de- 
liver property to the Sheriff at the time and place of 
sale, when required by him: Held, that it was unneces- 
sary to prove a personal demand—the advertisement be- 
ing a sufficient notice tothe party. Thompsonvs. Mapp, 


. A Sheriff’s bond, taken and approved by only éwo of the 
Justices of the Inferior Court, is not good and valid as 


a statutory bond. Crawford, Gov. §c. vs. Meredith and 


another 
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See Administrators, Executors, Sc. 2, 3, 4,10, 12. Eei- 
dence, 31. Pleading, 2. Sheriff’s Bond, 1, 2, 3. 


BOOKS. 
See Evidence, 26, 27. 
BRIDGES. 
See Ferries and Bridges. 
CASHIER. 
1. The Cashier of the Central Bank is not a competent 
witness under its charter to prove the contents of the 
books of the Bank, not within his own knowledge, in 


cases where the Bank is nota party. Walliams vs. Kel- 


Oty & BEMMOd . o0.4 5 occ csvwevenasecseewet ee wiwewss 36 


Qn 


See Surety, 1. 
CHARGE OF THE COURT. 


1. The Court in its charge to the Jury should never as- 
sume that certain facts are or are not proven; and 
should the Court feel it to be its duty to intimate its 
opinion that there is or is not sufficient evidence to es- 
tablish a certain matter, it should, at the same time, in- 
struct the Jury to consider the evidence and to decide 
as they shall find the truth to be. Potts vs. House,ex’r, 324 


2. It is error in the Court to discredit the testimony of re- 
latives as such—relationship being a circumstance only 
from which the Jury may infer a bias. Jdzd, 


3. It is error in the Court in its charge to the Jury, to in- 
timate doubts as to the competency of legal evidence 
which has been submitted to them on the trial, it being 
calculated to weaken its force in their estimation. did. 


4, Instructions of the Court, which assume or presuppose 
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a fact proper for the decision of the Jury, should not be 
given where there is conflicting testimony. Robinson 
vs. Schly and Cooper 


See New Trial, 1, 9. 
CHARTER. 
See Corporation, 1, 2, 3, 4. 
CHOSE IN ACTION. 


See Promissory Notes, 6, 7. 


CITIES. 


See Savannah, 1. 
CLAIMS. 


1. In the trial of a claim, it is not necessary for the plaintiff 
in fi. fa. to produce the judgment upon which his exe- 
cution is founded. The execution may be read in evi- 
dence without the judgment. Deloach § Wilcoxson vs. 
Mgridh, ... .ccceccoseccsversevecevsececsacesscsece 


. Proof of the possession by defendant in fi. fa. at the 
time or subsequent to the date of the judgment, of a 
slave of the same name, sex and age with the slave levi- 
ed on: Held sufficient to cast the onus on the claimant. 
Ibid. ‘ 


. The defendant in fi. fa. cannot be a witness for the 
claimant, nor can his declarations be given in evidence 


on his behalf. Williams vs. Kelsey and Halsted 


. Where property is levied on and claimed under a sale 
under foreclosure of a mortgage: Held, that the judg- 
ment of foreclosure is prima facie evidence of indebted- 
ness, and casts the burden on the plaintiff in fi. fa. of 
showing a want of consideration in the mortgage. Ibid. 


’ 
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5. The claimant is entitled in all cases, whether he holds 
under the defendant in fi. fa. or not, to show that the fi. 
fa. levied is inoperative, either by payment or other- 
wise. Robinson vs. Schly and Cooper 


6. The claimant cannot, for the purpose of protecting him- 
self, show paramount title ina third person. Jézd. 


See Execution, 4,5. Evidence, 29. Mortgagor and Mort- 
gagee, 1, 2,3. Witness, 3. 


CONSENT RULE. 


See Ejectment, 1. 


CONSTABLE. 
See Evidence, 15, 16, 17, 19. 


CONSTITUTION. 


1. The 17th section 1st article of the State Constitution,. 
inhibiting. the passage of any law by the Legislature 
containing any matter different from what is expressed 
in the title, does not require that the title should set out 
a synopsis of the entire Act. Martin, adm’z, vs. Broach, 


. Where the title specifies some of the objects of the Sta- 
tute, and contains this general clause,“ and for other 
purposes therein contained,” portions of the Act not 
specifically indicated in the title, are nevertheless good 
under this general clause. Ibid. 


See Practice Supreme Court, 3. Corporation, 2, 3. 
CONTRACT. 


1. Mere inadequacy of price, or any other inequality in 
the bargain, does not constitute, per se, a ground of relief 
against the contract, either at Law or in Equity. Robin- 
son vs. Schly and Cooper 
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2. But where there are other ingredients in the case, of a 
suspicious nature, or peculiar relations between the par- 
ties, gross inadequacy of price must necessarily furnish 
the most violent presumption of fraud. did. 


3. By the Civil Law, sales of immovable property were 
set aside where the inadequacy of price amounted to 
one-half the value. This rule did not, by that code, ap- 
ply to personalty; and the Common Law has fixed no 
definite proportion as the test of inadequacy. did. 


See Bailment,1 to3. Equity, 18 to 23, 30t040. Husband 
and Wife, 1, 2, 3. 


CORPORATIONS. 


1. Corporations may be dissolved for a breach of trust. 
Young vs. Harrisons 


2. A public corporation which exists only for public pur- 
poses, may be dissolved, modified, enlarged or restrain- 
ed, at the will of the Legislature. did. 


3. A private corporation is a contract between the Gov- 
ernment and the corporators, and the Legislature can- 
not repeal, impair or alter the rights and privileges con- 
ferred by the charter, against the consent and without 
the default of the corporation, judicially ascertained and 
declared, in a proceeding instituted by the Government 
directly for that purpose. bid. 


4, A forfeiture for non-user or mis-user, must be by judgment 
of a Court of Law—the corporation being first called up- 
on to answer. No advantage can be taken of any non- 
user or misuser on the part of the corporation by any 
defendant in any collateral action. Ibid. 


See Promissory Notes, 3. 


COSTS. 


See Attachment, 1. Parties, 2. 
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COUNTERFEIT COIN. 


See Criminal Law, 9. 


CREDITORS. 
See Judgment, 2. 


CRIMINAL LAW. 


1. On the trial of criminal cases, moral and not mathemat- 
ical or metaphysical certainty, is all that the law requires 
or that is attainable. Giles vs. The State 


2. The doubts of a Jury, to justify an acquittal, should be 
reasonable, and not a mere vague conjecture or possi- 
bility of the innocence of the accused. Ibid. 


3. Direct and irrefragable evidence cannot and need not 
be always produced in criminal cases—all that is neces- 


sary is that the Jury, whether the proof be positive or 
presumptive, be satisfied of the defendant’s guilt. Jbzd. 


4, The owner or manager of a slave, charged with a cap- 
ital offence, when acting as the counsel of his slave on 
the trial, can lawfully waive the number of Jurors re- 
quired by the Statute to be impannelled for the trial of 
such slave, and consent to take the first twelve on the 


Jury list. Alfred vs. The State 


. On the trial of a slave charged with a capital offence, 
and a verdict of guilty, the Court will not interfere to 
grant a new trial on the ground that the evidence was 
not sufficient to authorize a verdict, where there is some 
evidence for the consideration of the Jury, and no error 
in law apparent on the face of the record. Jdrd. 


. Under the 18th section, 14th division of the Penal 
Code, a defendant is entitled to make his demand for 
trial at the first, second or any subsequent term of the 
Court. Denny vs. The State 

VOL. VI. 81 








642 INDEX. 


7. Where, upon demand made, the Court passes an order 
that the defendant be tried at the next term or discharg- 
ed, the legal inference is, that the Court did its duty, and 
that there was at that time a Jury impannelled and qual- 
ified to try the cause. Ibid. 


. Where, under a demand, a defendant is finally discharg- 
ed, the better practice is that the order of discharge re- 
cite, that at that term there was a Jury impannelled and 
qualified to try the cause. Jdid. 


. Where the indictment charged the defendant with false- 
ly and fraudulently uttering one piece of base and coun- 
terfeit money, made and counterfeited to the likeness 
and similitude of /egal and current silver coin called a 
dollar, knowing the same to*be counterfeit: Held, that 
the indictment was sufficient under the provisions of the 
Penal Code; more especially as there was no objection 
in the Court below, that it was not alleged to whom the 
defendant uttered the counterfeit coin. Gentry vs. The 


See Libel, 1 to 5. 
DAMAGES. 


See Trover, 1. 


DECEIT. 


See Equity, 18 to 23. Evidence, 33. Pleading, 3. 


DECREE. 
See Equity. Legacy,1. Promissory Notes, 7. 
DEED. 


1. An instrument may be a will in part and a deed in part. 
Robinson vs. Schly and Cooper 
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2. An instrument conveying negroes and their future in- 
crease, absolutely to J. S. his heirs and assigns, “ but I 
do hereby save and reserve to myself a life estate in the 
property above conveyed to said J. S. his heirs and as- 
signs :” Held to be a deedandnotawill. Ibid. 


3. A remainder in personalty may be created by deed, re- 
serving a life estate to the grantor or any one else. 


Ibid. 
4, A conveyance from M. D. M. to J. S. his heirs and as- 
signs, of “all the cattle, horses, furniture, bank stock, 


money, &c. which she might leave or be possessed of at 
her death,” is a will and nota deed. Ibid. 


See Evidence, 8. Infant, 1, 2. 
DEFENDANT IN EXECUTION. 


See Evidence, 29. Wietness, 3. 


DEMAND FOR TRIAL. 
See Criminal Law, 6, 7, 8. 
DEPOSITIONS. 
See Interrogatories. 


DISCOVERY AT LAW. 


See Interrogatories, 2. 


DISTRIBUTION OF ESTATES. 


1. A dies leaving a wife and no children, but grand chil- 
dren living: Held, that the grand children, under our 
Statute of Distribution, take per stirpes and not per ca- 
pita. Odamet al. vs. Caruthers, adm’r.....+-----++-- 39 
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2. The “/ast or only child,’”’ as used in the Statute of 1804, 
as amended by the Statutes of 1841 and 1843, refer to 
the only surviving child of the mother. Holder and Wife 
vs. Harrell 


. A dies intestate, leaving a widow and one child. The 
widow married the second time and gave birth to a child 
by the second husband, A’s child dies intestate: He/d, 
that the estate of the child descended to the child by the 
second marriage, to the exclusion of the mother. Ibid. 


DOUBTS. 
See Criminal Law, 1, 2, 3. 


DOWER. 


See Execution, 2. 


EJECTMENT. 


1. There can be no special pleading in ejectment, for the 
consent rule which admits lease, entry and ouster, com- 
pels the defendant to plead only “not guilty,” or the 
Statute of Limitations. Doe ex dem. Cumming vs. But- 


. The general issue in ejectment denies the defendant’s 
possession, as well as the plaintiff’s title. Thid. 


. Is it competent for the lessor of the plaintiff in an action 
of ejectment, to prevent a recovery by a conveyance of 


the premises to the defendant after suit brought? Har- 
ris vs. Camron 


See Infant, 1, 2. 
EMINENT DOMAIN. 


See Ferries and Bridges, 3, 4. 
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EQUITY. 


1. On the trial of an Equity cause in the Superior Courts 
of this State, counsel for the complainant is entitled to 
open and conclude the argument to the Jury, where 
both parties have introduced evidence. Guerry vs. Per- 
ryman and Dennard 


2. Courts of Equity have jurisdiction to order a new tri- 
alin a Common Law Court, after judgment, ona prop- 
er case made; but it is a jurisdiction which should be 
exercised with great caution and circumspection. Booth 
and another vs. Stamper 


3. When a decree is rendered in favor of A against B 
and C, B ina bill filed to review that decree, is entitled 
to make C a party complainant, without his authority 
and against his wishes. In such case, however, C is en- 
titled to sever. Hargraves vs. Lewis 


4. Where a bill was filed to rescind a contract for the sale 
of land by the vendee, on the ground that the title is en- 
cumbered with a judgment lien, the vendee having a 
deed with covenants of warranty: Held, that the alle- 
gation that the vendor resided without the State, and 
had no property therein, was sufficient to retain the bill. 
Clark et al. vs. Cleghorn 


5. Where the answer of the defendant plainly and dis- 
tinctly denies the facts and circumstances upon which 
the equity of the bill is based, as a general rule, the in- 
junction will be dissolved. bcd. 


6. The holder of a promissory note, who transfers it by 
delivery, for a valuable consideration, warrants by im- 
plication, unless otherwise agreed between the parties, 
that he is the lawful holder, and has a just and valid title 
to the instrument, and a right to transfer it by delivery. 
He also warrants in like manner, that the instrument is 
genuine and not forged or fictitious, and that he has xo 
knowledge of any facts which prove the instrument, if 
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originally valid, to be worthless, either by the failure of 
the maker, or by its being already paid, or otherwise to 
have become void or defunct; and any concealment of 
these facts on the part of the transferrer of the note, 
operates as a fraud onthe rights of the transferree, for 
which a Court of Equity will entertain jurisdiction to 
compel discovery and grant relief. Winter vs. Bullock, 


. Where a cause is submitted to the Jury, on bill and an- 
swer and replication, and the defendant introduces no 
evidence, the defendant is entitled to the conclusion in 
the argument. Fall, adm’r, vs. Simmons et al 


. Charges in a bill by a distributee against an administra- 
tor, that he had frequently called on him to account and 
pay up: Held, to be immaterial, and when denied by 
the answer, need not be proven. did. 


Where a testator, by his will, directs a sale of his real 
and personal estate, for the payment of his debts, and 
after payment thereof, the residue of his estate to be 
equally divided between his wife and children—the 
children to receive their shares as they successively at- 
tain the age of twenty-one years: Held, that the lega- 
cies of the children vested in possession on their arriv- 
ing at the age of twenty-one years respectively, and that 
the executor was liable to account therefor, notwith- 
standing there was no allegation in the bill that the debts 
had been paid, as it was charged a sufficient time had 
elapsed for that purpose, and that the sales of the testa- 

- tor’s property had not been accounted for by the execu- 
tor. Womack vs. Greenwood, ex’r 


10. An administrator may be made a party to an injunc- 
tion bill, for the purpose of enjoining him from inter- 
fering with a legacy in the hands of an executor, to 
which his intestate had no title, before the expiration of 
twelve months from the date of his qualification; there 
being no claim made against him in the bill for any mat- 
ter or cause of action against his intestate in his lifetime. 


Tbid. 
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11. If A holds a demand against B and C as partners, and 
C is dead, and there are effects of the firm in the hands 
of B, the surviving partner, sufficient to pay the debt, 
and D holds property conveyed to him by C, to indem- 
nify him as surety for C ; upon the equities subsisting be- 
tween B and C, Chancery will compel A to proceed 
against the property in the hands of B, the surviving 
partner, so as to leave the property conveyed to D to 
be applied to his remuneration as surety for C. New- 
som et al. vs. McLendon et al 


12. Where, by a deed of trust, the sum of $15,000 was 
raised by the voluntary contributions of certain residu- 
ary legatees, and vested in a trustee, subject to certain 
trusts, one of which was, that the sum of $5,000, and 
no more, should be appropriated for the payment of the 
debts of the cestuz que trust, then owing, the said trustee 
to judge of the justness of the debts which might be 
presented for payment, and of the order and proportion 
in which the same should be paid: Held, on a bill being 


filed by the cestuz que trust, alleging that all his debts 
had been paid by the trustee, and that there remained 
in his hands the sum of $3,000 of the $5,000 placed 
there for the payment of his debts, that the cestui que 
trust was entitled to an account from the trustee there- 
for, and to have the same invested for his benefit. Na-- 


pier vs. Napier 


13. The failure of a guardian to make returns to the Or- 
dinary, as required by law, will cast such a suspicion 
upon the fairness of a settlement made with his ward, as 
will avoid a plea of a final receipt in bar of an account. 


Briers vs. Hackney and Wife 


14. Where the bill to enjoin a trespass, together with the 
answer responsive thereto, show a lease in the defendant 
older than the complainant’s title, the injunction will be 
dissolved upon motion, afier the coming in of the answer. 


Field vs. Howell 





15. Where an answer is responsive to a bill defined. dzd. 
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16. If the proper parties are not before the Court, and the 
Court cannot make a complete decree without affecting 
their interests, the objection may be taken at the trial, 
and the bill will be dismissed. Smith and Shorter vs. 
Mitchell 


17. The non-joinder of a party, who might be a proper 
party, but whose absence works no prejudice to the 
rights of those who are before the Court, is not a fatal 
objection to the Court’s proceeding to a decree, and the 
bill will not be dismissed on that account at the hearing. 


Ibid. 


18. If one in treaty with another for the sale of property, 
misrepresents a material fact, stating it to be true, when, 
at the same time, he knows it to be false, and the other 
party trusts to the statement, and acts upon it, this is a 
positive fraud, for which Equity will rescind the con- 
tract. Ibid. 


19. Such a fraud may be perpetrated by acts as well as 
by words, and by any artifices designed to mislead, as 
well as by representation. dvd. 


20. Whether a party thus misrepresenting a fact, knows it 
to be false or not, is immaterial, for the affirmation of 
what one does not know to be true, or believe to be true, 
is equally, in morals and in law, as unjustifiable as the 
affirmation of what is known to be positively false. Itisa 
fraud, on account of which Equity will rescind the con- 
tract, and reinstate the parties in their original rights. 


Ibid. 


21. If a party thus affirming a fact, believes it to be true, 
when it is false, it is a fraud in law, for which Equity 


will rescind the contract. Ibid. 


22. And if a party innocently, by mistake, misrepresents a 
fact which is material, and to which the other party 
trusts, it is cause for rescinding the contract, because it 
operates as a surprise and an imposition upon him. Idd. 
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23. Before relief will be granted on the ground of inade- 
quacy of price, the parties must be placed im statu quo. 
And on this account the party seeking to set aside the 
contract is driven necessarily into Equity, as the remedy 
at Common Law is not adequate to the exigencies of 
the case. Robinson vs. Schly and Cooper 


24. Marriage Articles will be executed in favor of all per- 
sons coming within the scope of the marriage consider- 
ation, and at their instance, but not at the instance of 
mere volunteers. Merritt et al. vs. Scott and Beal, 
Adm’rs, &c 


25. Those having natural claims upon the parties, such as 
the wife and offspring, and those claiming under and 
through them, alone come within the scope of the mar- 
riage consideration. Ibid. 


26. The fact that collaterals are first mentioned in the lim- 
itations of the articles, does not bring them within the 
reach and influence of the agreement. Ibid. 





27. Where a Court of Equity executes articles in favor 
of persons within the scope of the marriage considera- 
tion, it will, at the same time, execute them also as to 
volunteers, it being the rule of Chancery to do nothing 
by halves. Ibid. 


28. Where, upon application to a Court of Equity, the 
Marriage Articles are executed partially, viz: in be- 
half of one of the settlers, without being executed as to 
the volunteers: Held, that upon a subsequent applica- 
tion to a Court of Equity, at the instance of the volun- 
teers, the former decree cannot be invoked in their fa- 
vor. Idd. 


29. A complainant may amend the title of his bill so as to 
make it conform to the true character of the case made 
by it. The prayer of the bill may also be amended so 
as to enable the complainant to have such relief as the 
allegations in his bill will authorize. Dearing vs. The 
Bank of Charleston 

VoL. vr, = 82 
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30. In a bill in Equity, every material fact to which the 
plaintiff means to offer evidence, must be distinctly stat- 
ed. No facts are properly in issue unless charged in the 
bill; nor can relief be granted for matters not charged, 
although they may be apparent from other parts of the 
pleading and evidence, for the Court pronounces its de- 
cree, secundum allegata et probata. Robson, Adm’r, &c. 
vs. Harwell and Wife 


31. In a bill filed by a cestuz que trust to execute a parol 
trust of lands, no evidence by parol is admissible ; nor 
can a decree be rendered in favor of the complainant, 
unless the charge of fraud is distinctly made. It cannot 
be considered as inferentially made by a statement of 
the parol agreement which declares the trust, and a 
failure to execute it. Ibid. 


32. Where R conveys to W a tract of land, in considera- 
ation that W will put upon it twenty negroes, and will, 


at his death, convey those negroes and their increase to 
M, and W enters into possession of the land : Held, that 
this is a trust of personalty, created by W, and declar- 
ed in favor of M, which a Court of Chancery will exe- 
cute in favor of M, against the representatives of W. 


Ibid. 


33. The case of Miller et al. vs. Cotten et al. reviewed and 
affirmed. Ibid. 


34. Where lands have been obtained by fraud in the gran- 
tee, upon a parol assurance that he would convey them, 
in a particular manner, to third persons, not parties to the 
contract, the grantor, or his heirs at law, are the prop- 
er parties to seek redress for the fraud in a Court of 


Equity. Ibid. By Lumpkin, J. 


35. Where a recovery is sought on the ground of the 
fraud of the grantee in obtaining a conveyance of lands, 
the recovery can extend only to the property so fraudu- 
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lently obtained and mesne profits for the use of the 
same. Ibid. By Lumpkin, J. 


36. A contract made for the sale of both real and personal 
property, which is entire, and founded on one and the 
same consideration, if void in part is void in toto. Ibid. 


By Lumpkin, J. 


37. Wherever there has been a part performance of a pa- 
rol agreement for the conveyance of lands within the 
Statute of Frauds, @ part execution of the substance of 
the agreement, acts done, unequivocally referring to 
and resulting from the agreement, and such that the 
party in whose favor the agreement was made, would 
suffer an imjury amounting to fraud by the refusal of the 
other party to execute it, a Court of Equity will, in 
such cases, decree a specific performance of the agree- 


ment. Ibid. By Warner, J. 


38. To authorize the admission of parol evidence in such 
a case, a sufficient foundation must be laid therefor in 
complainant’s bill, by making such averments as will 
constitute fraud, or from which a Court of Equity will 
presume fraud. Ibid. By Warner, J. 


39. A parol agreement to convey lands, set up by a Court 
of Equity, has equal validity with a deed, containing a 
covenant to convey; for it is a principle in Equity, that 
what is agreed to be done for a valuable consideration, 


is considered asdone. Ibid. By Warner, J. 


40. Where a bill is filed for specific performance of an 
agreement, and the defendant has put it out of his power 
to perform, by a sale of the property, the Court will de- 
cree compensation by way of damages. Ibid. By 
Warner, J. 


See Administrators, &c.10. Contract, 1,2, 3. Judgment, 
2. Legacy,1. Promissory Notes, 7. 


. 








INDEX. 
ESCAPE. 


1. In an action of debt against the Sheriff, on his official 
Bond, for an escape, on mesne process, the insolvency of 
the original debtor may be given in evidence in mitiga- 
tion of damages—the injury actually sustained by the 
plaintiff, and not the specific amount of his debt, being 
the measure of damages. Crawford, Gov. &c. vs. An- 
drews et al 


See Evidence, 5. 


ESCROW. 


See Bond, 1. 
EVIDENCE. 


1. Parol evidence is admissible in a suit by the plaintiff 
against the defendants, as joint and several makers of a 
note, to show that one was surety only to the paper— 
such fact not appearing on the face of the note itself. 


Bank of St. Marys vs. Mumford $; Tyson 


2. Where a note is made by A & B, and they say I pro- 
mise to pay to the order of B, it is a joint and several 
note. Suit being brought upon this note by the holder 
against B as maker: Held, that B is an original prom- 
isor, and that parol evidence is inadmissible to show 
that B signed the note as surety only; and thereby let 
him in to the benefit of the Act authorizing sureties to 
give notice to holders of notes, &c. to proceed to col- 
lect the same. By Judge Nisbet, dissenting. Ibid. 


. The words of a witness are to be taken in their ordina- 
ry meaning; and when testifying to a fact within his 
knowledge, the evidence may go to the Jury, notwith- 
standing he fails to affirm positively that it is, or is not 
so. Hammock vs. McBride 


4, Offers of compromise, with a view to settle or prevent 
litigation, are inadmissible; but an independent ac- 
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knowledgment of a fact, may be received, although made 
pending a treaty for the amicable adjustment of a con- 
troversy. The Mayor, §c. vs. Howard 


5. The opinion of a witness may be given in evidence as 
to the insolvency of a party, provided it is accompanied 
by the facts upon which the opinion is founded. Craw- 
ford, Gov. &c. vs. Andrews and others 


6. Parol evidence is admissible to establish the fact of 
the sale of personal property and the éime when it was 
made, notwithstanding the contract was reduced to wri- 
ting. But the document itself is the best evidence of . 
the ¢erms of the agreement. Thompson vs. Mapp 





. A witness who is liable to an action by the party for 
whom he is called, in case that party should not recover, 
is incompetent to testify, without a release. Ray, Adm’r. 
vs. The Justices, §c. Macon County 


. If the subscribing witnesses to a deed reside without the 
State, secondary evidence may be resorted to, to prove 
its execution. Harris vs. Camron 


. To admit secondary evidence of the contents of a pa- 
per, its existence must be proven, and its destruction or 
loss. Doe ex dem. Vaughn vs. Biggers 


10. When the loss of a paper is relied on, the law does 
not require positive proof of loss; but proof sufficient 
to raise a reasonable presumption. Ibid. 


11. It is the province of the Court to determine whether 
the loss is sufficiently proven to admit secondary evi- 


dence. Ibid. 


12. Before secondary evidence will be admitted, the party 
will be required to show that he has exhausted, in a rea- 
sonable degree, all the sources of information and means 
of discovery which the nature of the case suggests, and 
which were accessible to him. dvd. 
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13. Where a paper has been traced into the possession of 
a person, reasonable diligence must be used to procure 
the testimony of that person, before secondary evidence 
is admissible. Ibid. 


14. Where the person is without the jurisdiction of the 
Court, may notsecondary evidence be admitted? Query. 


Ibid. 


15. Where a Justice’s Court execution is lost, and its con- 
tents proven, and also a levy on land by the Constable, 
and areturn of the same to the Sheriff, the Court will 
presume that there was also on it the entry of ‘no per- 
sonal property to be found.” did. 


16. The general rule is, that where an officer is required 
to do an act, the omission to do which would be a culpa- 
ble neglect of duty on his part, it ought to be intended 
that he has duly performed it, unless the contrary is 
made to appear. Ibid. 


17. The rule as to the admission of secondary evidence is 
this: where there is no ground for presuming that bet- 
ter secondary evidence exists, any proof is received, 
which is admissible by the other rules of law, unless 
the objecting party can show that better evidence was 
previously known to the other party, and might have 


been produced. Jbid. 


18. Presumption of the loss of a paper may arise from 
lapse of time, which will be taken into account in de- 
termining the question of diligence in the search. Ibid. 


19. A deed to land sold by the Sheriff, under a Justice’s 
Court fi. fa., will be admitted in evidence upon proof of 
the loss of the fi. fa. the levy and sale, and proof by 
presumption, the entry of “nulla bona” by the Con- 
stable was upon it. This case distinguished from Hop- 
kins §: Burch, 3 Kelly, 222. Ihid. 


20. When the answer of a witness is written without 
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punctuation, the best rule is to read it so as to make 
sense of each and every part—to connect such parts as 
will be, when joined together, susceptible of an intelli- 
gible meaning; and if a proposition or statement be- 
comes absurd, by connection, to let it stand as an inde- 
pendent statement. did. 


21. It is not competent to prove insanity by thé reputation 
of the neighborhood. Foster vs. Brooks, Adm’r 


22. As to the opinion of physicians, subseribing witness to 
wills, and other witnesses, as to the capacity of the tes- 
tator, see Wills, 2,3, 4,and Potts and others vs. House, 
iz’r 


23. While, as a general proposition, it is true that affirma- 
tive testimony should outweigh that which is negative, 
yet this rule of evidence does not apply, where some of 
the witnesses swear that the testator could measure 
corn, calculate interest, and transact ordinary business ; 
and others that he could not. The testimony in both 
cases is of the same character. Ibid. 


24. The testimony of relatives, as such, should not be dis- 
credited. Relationship is a circumstance from which 
the Jury may infer abias. Ibid. 


25. Where money was paid by A to B, who said he paid it 
for C, and by his direction, He/d, that A was a compe- 
tent witness to prove to whom the money belonged, and 
by whose directions he paid it to B; and that his decla- 
rations were not admissible in evidence for that purpose, 
made at the time of such payment, in favor of his alleged 
principal. If admissible as a part of the res geste, his 
agency must first be shown. Walliams vs. Kelsey § Hal- 





26. That a witness may refer to a written instrument, me- 
morandum, or to any entry in his books, to refresh or 
assist his memory, is a well-established rule of evidence; 
and although the witness has no recollection of the fact, 
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independent of the entry in his books, but will testify as 
to his uniform practice to make his entries truly, and at 
the time of each transaction, and will further state that 
from such practice he has zo doubt the entry in question 
is correct, his testimony is admissible. dzd. 


27. But where the witness states that certain facts seem to 
have transpired between the parties from his docket, with- 
out adding the legal sanction of the oath of the witness 
to the truth thereof, from his recollection or otherwise— 


Held, not to be admissible. did. 


28. The Cashier of the Central Bank is not a competent 
witness to prove the contents of the Books of the Bank, 
not within his own knowledge, under its charter, in 
cases where the Bank is not a party. Ibid. 


29. Under the peculiar provisions of our Statute, the de- 
fendant in execution is not a competent witness, nor can 
his declarations be given in evidence in favor of the 
claimant. Jdid. 


30. In an action of trover to recover a negro, by the ad- 
ministrator with the will annexed, the will is not compe- 
tent evidence to show ¢i/e in the testator at the time 
of his death, by his declarations therein, that he had 
loaned the negro to his son, through whom the defend- 
ants claimed, and who had had possession of the slave 
twelve months before the testator died. Echols § Wife 

tts Barrell vivevscdecdesseves Saves Cel caawesneten 


31. A executed his bond to B, conditioned to make him a 
title to a tract of land therein described, whenever the 
litigation then pending respecting it should terminate. 
B brought suit on the bond, alleging a forfeiture thereof, 
in which there was a verdict and judgment for the de- 
fendant, upon the “general issue.” Held, that the for- 
mer recovery was no bar to another action, and that pa- 
rol evidence was admissible to show that, on the first 
trial, no other issue was submitted to the Jury, save only 
the fact as to the pendency of the litigation referred to 





443 
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in the bond, and that the testimony was restricted exclu- 
sively to that point. Ezzell vs. Malthie § Win, 
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32. In order to prove the advertisement of a Sheriff’s sale 
in one of the public gazettes of this State, as required 
by law, the production of the newspaper in which the 
advertisement was published, is the best evidence; but 
if that cannot be done, in the exercise of ordinary dili- 
gence, then a copy taken from the paper of file, in the 
publisher’s office, verified by the oath of the publisher, 
is admissible. Schley vs. Lyon and another, Trustees... 530 














33. In an action for fraud and deceit in the sale of a slave, 
the bill of sale, although not described in the declara- 


Dye vs. Wall.... 







tion, is admissible to prove the sale. 








See Bond, 2. Claim, 1 to5. Criminal Law, 1, 2,3. Es- 
cape, 1. Interrogatories. Libel, 1, 2, 4, 5. New Trial, 
2, 3,4. Practice Superior Court, 7,8. Promissory Note, 
1,7. Set-Of, 3. Statute of Frauds,1. Surety, 3. 

















EXECUTION. 









. An execution issued upon an order absolute against the 
Sheriff, is irregular and void—the proper remedy being 
an attachment. The sureties on his bond are not, how- 
ever, discharged on that account; their liability being 
for the official default of their principal, which is estab- 
lished by the judgment on the rule. Towns, Gov. &c. 
Se ee er er 











. The possession of land by the tenant in dower, or as 
the co-distributee of an estate, is such an interest as may 
be seized and sold under execution. Pitts vs. Hen- 


ee) 













. A growing crop of corn, after it is laid by, and before 
maturity, passes to the purchaser of the land. Ibid. 






. Where an execution has been levied on property claim- 
volt. vi. = 833 
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ed by athird person, and the claimant seeks to show 
that the judgment has been satisfied, he must prove that 
the payment was made to the plaintiff, or the person 
holding legal control under him. Robinson vs. Schly § 


515 


. An assignment of a fi. fa. should be in writing, in order 
to vest the legal title in the assignee; and if transferred 
by delivery merely, the assignee takes an equitable in 
terest, and may use the name of the plaintiff for the pur- 
pose of enforcing his rights. Idzd. 


See Judgment, 4, 5,6,9,10. Legacy, 1. 
EXECUTORS. 
See Administrators, &c. 
EXECUTORY CONTRACT. 
See Statute of Frauds, 3, 4, 5. 
EXECUTORY TRUST. 
See Trust and Trustee, 1. 


FERRIES AND BRIDGES. 

1. The right to receive toll for the transportation of tra- 
velers and others across a river or a public highway, is 
at Common Law, a franchise of the Crown. In this 
State it belongs to the people collectively. Young vs. 
Harrisons 


. The owner of land on the banks of a river has not, as 
a matter of right, and merely because he is owner, 
the privilege of keeping a public ferry. His right to do 
so can only arise by grant, actual or implied. did. 


. The State has a right to erect bridges whenever and 
wherever the Legislature may deem them necessary 
for the convenience of the public. Ibid. 
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4, The right of emnent domain, by which the State may 
take private property for public purposes, when the ne- 
cessities of the country require it, is an inherent right of 
this, as of every other Government. Ibid. 


5. The State may construct public works, such as roads 
and bridges, by taxation, or the personal labor of its 
citizens, or through the instrumentality of individuals 
or corporations. Ibid. 


6. A bridge may be established, and a keeper appointed, 
without any regard to the ownership of the soil, should 
the Legislature so direct. Ibid. 


7. The franchise or right to keep ferries and bridges, 
should, if practicable and consistent with the public 
welfare, be conferred on the owners of the soil, rather 
than on strangers. Idd. 


FORMER RECOVERY. 
See Evidence, 31. | 
FORTHCOMING BOND. 
See Bond, 3. 
FRAUD. 


1. Possession remaining with the vendor, is prima facie 
evidence of fraud; and the rule is the same with rela- 
tion to voluntary conveyances, or conveyances for a val- 
uable consideration. Fleming vs. Townsend...... eee 


2. Purchasers are not within the terms of 13th Eliz., nor 
is personalty within the terms of 27th Eliz ; but purcha- 
sers fall within the spirit of 13th Eliz., and personalty 
within the spirit of 27th Eliz. Ibid. 


3. Upon Common Law principles, a voluntary convey- 
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ance is void against a subsequent bona fide purchaser, 
without notice. bid. 


4, Possession remaining with the mortgagor after a sale 
by the Sheriff, under the mortgage, and purchase by the 
mortgagee, is a badge of fraud as against other judg- 


ment creditors. Waélliams vs. Kelsey 5; Halsted 


See Contract, 1, 2. Equity, 6, 18 to 23, 30 t0 40. Judg- 
ment, 12. Mortgagor and Mortgagee, 1, 2, 3. 


FRAUDS. 


See Statute of Frauds. 


FREE PERSONS OF COLOR. 


See Slaves, &c. 
GARNISHMENT. 
See Attorney, 1. Judgment, 10. 


GRAND CHILDREN. 
See Distribution, 1. 


GRANT. 
See Ferries and Bridges. Limitation of Actions, 4,5. 


GROWING CROPS. 


See Execution, 3. 


GUARANTY. 


See Set- Of, 2, 3. 
GUARDIAN’S BOND. 


See Adm’rs, &c. 2, 3, 4, 11, 12. 
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GUARDIAN’S RETURNS. 


See Adm’rs, &c. 10. 
GUARDIAN AND WARD. 
See Adm’rs, Ezxec’rs, &c. 
“« HEALTHY.” 


See Slaves, &c. 2. Warranty, 1. 


HIRE AND HIRER. 


See Bazlment, 1 to 3. 
HUSBAND AND WIFE. 


1. Cohabitation and joint use of goods purchased by the 
wife during coverture, is strong presumptive evidence 
of the assent of the husband, and of the agency of the 
wife, in the purchase; which, however, may be repelled 
by proof that the credit was, in fact, given to the wife. 
Connerat vs. Goldsmith 


. Asells goods to the wife of B, and takes her note for 
the amount—she having a separate estate—and gives 
her a receipt for the bill. The husband and wife are 
living together, and the goods go into their joint use and 
occupation ; Held, that the credit was given to the wife, 
and the husband is not liable, in a suit by the creditor, for 
the price of the goods. Ibid. 





. Insuch a case, a parol promise by the husband to pay 
the debt, is void under the Statute of Frauds, because 
it is a promise to answer for the debt of another, and 
ought to be in writing. Idd. 


IMPLIED WARRANTY. 


See Promissory Notes, 8. 
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INADEQUACY OF PRICE. 


See Contract, 1, 2,3. Equity, 23. 
INDICTMENT. 
See Criminal Law, 9. 
INDORSER. 
See Bankrupt Law, 2. 
INFANT. 


1. If adeed of bargain and sale be executed by an infant, 
it may be avoided by another deed of bargain and sale, 
made to a third person, without entry by the infant, when 
he artives at age, in case the land continue in possession 
of the infant, or be vacant or uncultivated. Harris vs. 
Camron and another....-..+-+++++ (i tedine eeeeewes 


- If, when the second deed be executed, the lands be hold- 
en adversely to the infant, it seems that the second deed 
will not amount to a revocation of the first conveyance. 
Ibid. 

See Promissory Notes, 5. 


INFERIOR COURT. 


1. Have no authority to grant new trials in Georgia. 
Booth & Ranes vs. Stamper 


INJUNCTION. 
See Equity. 
INSANITY. 


See Evidence, 21. Wiils, 2 to 12. 
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INSOLVENCY. 
See Escape,1. Evidence, 5. 
INTEREST. 
See Administrator, &c. 8. Judgments, 3. Usury, 2. 
INTERPRETER. 


See Wills, 5, 6. 
INTERROGATORIES. 


1. The depositions of a witness, taken on the ground of 
non-residence, cannot be read on the trial, if the witness 
has notoriously resided within the county where the 
cause is pending for some time previously; and his at- 
tendance can be coerced by subpeena. Hammock vs. 
McBride 


. Under the Act of 1847, to compel discovery at Com- 
mon Law, the party to whom interrogatories are pro- 
pounded, must make just such answers as he would be 
required to do ona bill of discovery. Thompson vs. 





. Where the answers of a witness are written without 
punctuation, the best rule is to read it so as to make 
sense of each and every part. Doe ex dem. Vaughn vs. 
Biggers 


. Where a witness is examined by commission, the party 


cross-examining may withdraw his cross-questions if he 
chooses, the other party having the liberty to read them 
at his option. Williams vs. Kelsey and Halsted 


See Practice Superior Court, 7, 8. 


JAILER’S FEES. 


See Attachment, 1. 
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JUDGMENTS. 


1. Are binding and conclusive between parties and privies 
until reversed or set aside, and cannot be collaterally 
questioned by third persons, except on the ground of 
fraud and collusion in their procurement. Hammock vs. 


Mc Bride. 


2. Creditors and bona fide purchasers may attack a judg- 
ment for fraud whenever it interferes with their rights, 
either at Law or in Equity. bid. 


3. The Act of 1814, requiring the amount of principal and 
interest to be stated separately in judgments, applies to 
suits on promissory notes and other special coutracts 
bearing interest, and not to cases where the recovery is 
indamages. Ray, Adm’r, et al.vs. The Justices, §c. Ma- 
PRG O zai ora e wi nia)wiaie\s are otal goers tore oe olel Sales o arsiale siete ia 


The levy of an execution on personal property is a sat- 
isfaction of a judgment, so far as to throw upon the plain- 
tiff the burden of proving either that it was insufficient, 
or that its proceeds were applied to the extinguishment 
of prior liens, or that it was otherwise unproductive, and 
made so without fault in the plaintiff or the levying off- 
cer. Newsom vs. McLendon 


A levy upon personalty sufficient to pay the debt, which 
is dismissed by the plaintiff with the consent of the defend- 
ant, extinguishes the judgment, so far as third persons 


may be affected by it. Ibid. 


. Payment of a joint debt by one of two defendants, 
against whom several judgments have been rendered, ex- 
tinguishes both judgments. Ibid. 


A levy upon real estate is not prima facie evidence of 
satisfaction, and although unaccounted for, does not ex- 
tinguish the judgment. Deloach § Wilcoxson vs. My- 
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8. The assignment of a judgment should be in writing, and 
if transferred hy delivery merely, the assignee takes an 
equitable interest, and may use the name of the plaintiff 
for the purpose of enforcing his rights. Robinson vs. 


Schly § Cooper 


. A judgment has no lien on promissory notes in the 
hands of the defendant; nor are choses in action liable to 

‘ be seized and sold under execution, unless made so spe- 
cially by Statute. McGehee vs. Cherry 


10. A defendant in fi. fa. has the right to transfer promis- 
sory notes in his possession to other than judgment cred- 
itors, in satisfaction of their claim. JIdid. 

See Claim, 5. Exccution. 


JUROR. 


1. The speaking of a juror, after being charged with the 
case, with persons not members of the Jury, about the 
evidence, and expressing his opinion as to the rights of 
one of the pariies: Held to be a serious indiscretion, 
worthy of judicial censure. Foster vs. Brooks, adm’r. . 


JURY. 


See Criminal Law, 4, 5. Limitation of Actions, 8. Prac- 
tice Superior Ct. 5, 6. 


JUSTICES’ COURT FI. FA. 
See Evidence, 15, 16, 17, 19. 
KELLY, JAMES M. 
Report and Resolutions on his death, 115. 


LAND. 


See Lease, 2. Equtty, 30 to 40. Evxecutton, 2, 3. 
VOL. VI. 84 
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“ LAST CHILD.” 


See Distribution of Estates, 2, 3. 
LEASE. 


1. A lease for a term of years being a chattel, may be 
made to commence in futuro. Field vs. Howell..... 


2. Where one buys land at Sheriff’s sale, upon which 
there is a lease from the defendant in execution older 
than the judgment ; and at the time of the sale, the les- 
see has not entered into possession, he buys it subject to 
the right of entry and user under the lease. Ibid. 


LEGACY. 


Where a decree was obtained in favor of legatees 
against the executors of the testator’s will, for their leg- 


acies under it, and the executors have admitted assets 
in their hands sufficient to pay them: Held, that prop- 
erty which had been distributed to another legatee, un- 
der the will, with the assent of the executors, could not 
be first seized and sold, in satisfaction of such 
decree against the executors alone, when it did not ap- 
pear there was any deficiency of assets, to pay all the 
legacies, and the legatee whose property was taken was 
no party to the decree ; notwithstanding it was declar- 
ed by the decree, that it should be a lien upon, and 
bind the whole estate of the testator. The estate of the 
testator in the hands of the executors is first liable for the 
satisfaction of the decree, before such portion of it as had 
been distributed to legatees who were not parties to the 
decree, and who had been in the possession of it for se- 
veral years, with the assent of the executors. Scran- 


ton et al. vs. Demere et al. 


LEGISLATURE. 


See Corporation, 2, 3. 
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LEVY. 


See Judgment 4, 5. 
LIBEL. 


1. In an indictment for a libel placed in a situation where 
it might have been seen and read, Held, that it is unne- 
cessary to aver or prove that it was seen or read. Giles 
vs. The State 


2. If a libel import defamation on its face of a particular 
person, it is unnecessary to insert inuendoes in the in- 
dictment. Ibid. 


3. It is libellous to charge a person with being a drunkard, 


a cuckold, andatory. Ibid. 


4, A person who appears to have written a libel, which is 
afterwards published, will be considered as the maker 
of it, unless he show another to be the author of it, or 
prove the act to be innocent of itself. bed. 


5. If a libel appears in a man’s handwriting, and no other 
author is known, it turnsthe proof upon him; and if he 
cannot produce the composer, he is presumed by law to 
be the man. Ibid. 


LIEN. 


See Administrators, &c.6. Promissory Notes,2. Steamboats, 
1 to 7. 


LIMITATION OF ACTIONS. 


1. An acknowledgment or promise to take a case out of 
the Statute of Limitations, must specify and plainly re- 
fer to the particular debt, or demand, or cause of action 
which is sought to be revived. Martin, Adm’z, vs. 
Broach, Ex’r 


2. Where there is any dispute as to the facts which 
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go to prove the making of a new promise, there (wheth- 
er a sufficient acknowledgment or promise has been 
made to take the case out of the Statute) is a mixed 
question of law and fact to be passed upon by the Jury; 
but where the facts are undisputed, it is for the Court 
to determine whether they take the case out of the Stat- 
ute or not. Ibid. 


A promise to pay a debt barred by the Statute, consti- 


tutes a new cause of action, which a party seeking to 
avail himself of, must declare upon, in the words in 
which it was made, or according to its lega! effect. The 
old debt is regarded as the consideration which supports 
the promise; and in declaring, must be set out as the 
inducement to it. Ibid. 


The Statute of Limitations does not run in favor of a 
tenant in possession of land, while the title thereto is in 
the State. Smead and Savage vs. Doe ex dem. Williams, 


Adm’r 


Under the Statute of 1767, the plaintiff in ejectment 
has seven years to institute his action for tle recovery 
of the possession of land, from the time his ti:le or cause 
of action accrued. Held, that the cause of action does 
not accrue until the laud is granted him by the State. 


Ibid. 


The Statute of Limitations does not commence to run 
against the estate of a deceased testator, until probate of 
the will and qualification of the legal representative of 
such estate. Garland vs. Milling, Ea’r 310 


. Where a father doans a negro to his son and delivers 
possession thereof; and the son sets up an absolute claim 
to the slave, and offers to sell him as his own property, of 
which the father had zotice, the possession of the son 
becomes adverse, and the Statute of Limitations begins 
torun. Echols and wife vs. Barrett 


8. It is the province of the Court to determine what is in 
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law, such a promise as will take a case out of the Stat- 
ute of Limitations; but it is for the Jury to find what 
promise is in fact made. Love vs. Hackett, Adm’r. and 
RE PE Pe ee eee et Bee 486 


9. A,a joint maker and surety on a note, promised the 
holder, that if he would not sue on it untila bill to mar- 
shal the assets of the principal, who was dead, was de- 
termined, and the amount allowed upon the note by the 
decree was paid, he would pay the balance then due on 
the note. He/d, that upon the fulfilling of the condi- 
tions, the promise became an absolute promise to pay, 
and would be a sufficient reply to a plea by A, on a suit 
against him on the note, of the Statute of Limitations. 
Held, farther—hat it was incumbent on the plaintiff to 
show that the conditions were fulfilled, but that it was 
not necessary for him to prove that they were fulfilled 
before the institution of the suit; it being sufficient to 
show they were fulfilled before the trial. bid. 


10. It is now settled that the acknowledgment, in order to 
bar the Statute of Limitations, must contain a promise 
to pay, either express or implied; and that an implied 
promise is created from an acknowledgment of a pre- 
sent subsisting debt. Brewer and another, Ex’rs vs. 
be ee re ery fon es ee he Ao 587 


See Usury, 1. 


LOST PAPERS. 





See Evidence, 9 to 19. 
MANUMISSION. 
See Wills, 15, 16. 


MARRIAGE ARTICLES. 


See Equity, 24 to 28. 
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MISREPRESENTATION. 
See Equity, 18 to 22. 


MORTGAGE. 
See Adm’rs, &c. 5, 6. 


MORTGAGOR AND MORTGAGEE. 


1. Where a creditor, who is the mortgagee, forecloses his 
E gas 


mortgage, and purchases the mortgaged property at 
Sheriff’s sale under it, and suffers the mortgagor to re- 
tain possession after the sale, such possession is a badge 
of fraud as against other judgment creditors. Wii- 
liams vs. Kelsey §° Halsted 


Where property is levied on by a judgment creditor, 
and claimed by a purchaser under a sale made in pursu- 
ance of a judgment of foreclosure of a mortgage under 
our Statute; Held, that such judgment of foreclosure 
was prima facie evidence of indebtedness by the mort- 
gagor to the mortgagee ; and that the burden of show- 
ing a want of consideration for the mortgage, rests upon 
the plaintiff in execution, and not the claimant. Ibid. 


. Whether the consideration for which a mortgage is al- 
leged to have been executed, is bona fide, or merely col- 
orable to defraud creditors, or so inadequate as to con- 
stitute a badge of fraud, is a question of fact, which 
should be left to the Jury upon the whole evidence in 
the case, without any restriction on the part of the Court, 
as to the necessity of proving a/l the items of indebted- 
ness alleged to have been the consideration of such mort- 


gage. Ibid. 


NEGRO INTERPRETER. 
See Wills, 5, 6. 
NEWLY DISCOVERED EVIDENCE. 


See New Trial, 3, 4. 
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NEW PROMISE. 
See Limitation of Actions, 3. 
NEW TRIAL. 


1. If the finding of the Jury is in conformity with the 
charge of the Court, and no complaint is made of the 
charge, the refusal to set aside the verdict and grant a 
new trial will not be reversed, although the law may 
not have been properly submitted, the corrective Court 
being satisfied with the verdict. The Mayor, &c. vs. 


PRCGIE 2 Sa int ec Be ee " 


A verdict will not be set aside, and a new trial granted, 
where the case has been fairly submitted on its merits, 
and no rule of law violated, nor manifest injustice done, 
although there may appear to have been a preponderance 
of evidence against the verdict ; especially if the Judge 
who tried the case is satisfied with the finding. Giles 


vs. The State 


. A new trial will not be granted on the ground of newly 
discovered evidence, unless it be competent and materi- 
al to the issue, and would probably produce a different 
result if offered, especially where it is merely cumula- 
tive, and incorroboration of testimony offered on the for- 
mer trial. Ibid. 


. Where the party comes to the knowledge of newly dis- 
covered evidence through, the information of others, the 
affidavit of the informant should be produced. Tbid. 


The Inferior Court have no authority to grant new tri- 
als in Georgia. Booth and Raines vs. Stamper 


As a general rule, the Supreme Court will always more 
readily control the discretion of the Court below, in re- 
fusing“a new trial than in-granting it, for the reason that 
a refusal to grant a new trial operates as a final adjudi- 
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cation of the rights of the parties. Oliver vs. Pace and 


» Be oy 
Biggers 


7. Where one of the defendants was a dona fide holder of a 
promissory note and there was no evidence to impeach 


the consideration in his hands, the amount of which was 
not allowed by the Jury: Held, that the discretion of the 
Court below in grantiug a new trial to the defendants, 


was properly exercised. Ibid. 


8. Where the Court below fairly submits the facts in the 
case to the consideration of the Jury, and there is no er- 
ror in law in the charge of the Court, this Court will not 
disturb the verdict of the Jury. Garland vs. Milling, 


Ez’r 


9. A verdict manifestly in accordance with the weight of 
the evidence and the justice of the case, will not be dis- 
turbed on account of the misdirection of the Judge; 
but where material testimony has been excluded, erro- 
neous instructions given by the Judge, and the proof 
misstated in summing up the evidence, a new trial-will 
be granted. Potts vs. House, Ex’r 


See Charge of the Court, 1,2, 3. Criminal Law, 5. Equi- 
ty, 2. Juror, 1. 


NON COMPOS. 
See Wills, 9, 10, 11, 12. 
NON RESIDENCE. 
See Equity, 4. 
NOTICE. 


1. To sustain a voluntary conveyance against a subsequent 
bona fide purchaser for valuable consideration, the notice 
must be actual; and the registration of the convey- 
ance is not such notice as will deeprive him of the bene- 
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fit of the Statute 27th Elizabeth. Fleming vs. Town- 


SOME oo EDS Le Ns LOTR ICI aa 103 


See Bond, 3. Promisso.y Notes, 6,7. 


‘NOTICE TO SUE. 


See Surety, 1, 2, 3. 


NUISANCE. 


See Savannah, 1. 


See Administrators, &c. 13. 


PAROL EVIDENCE. 


1. Parol evidence is inadmissible to prove the considera- 
tion of a written promise to answer for the debt of ano- 
ther. The consideration, under the Statute of Frauds, 
should be in writing. Henderson vs. Johnson 


See Evidence, passim. Promissory Notes,1. Surety, 3. 
Wills, 15, 16. 


PAROL TRUST. 


See Equity, 30 to 40. 
PARTIES. 


1. Where letters testamentary were revoked under the 
Act of 1834, on account of the birth of a posthumous 
child, and an intestacy declared, neither by the Com- 
mon or Statute Law of England, nor the Acts of our 
own Legislature, can the newly appointed administra- 
tor be made a party defendant to a suit pending against 
the removed executor. Martin, Adm’z, vs. Broach, 
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2. A party may use the name of another person as plain- 
tiff in a suit, without his authority or consent, upon in- 
demnifying him for costs, if the use of such person’s 
name is necessary to the assertion of his legal rights. 
Hargraves vs. Lewis 


See Equity, 3,10,16, 17,34. Trust and Trustee, 2. 


PARTNERS. 


See Equity, 11. 


PERSONAL PROPERTY. 
See Vendor and Purchaser, 1 to 4. 


PHYSICIANS. 


See Wills, 2. 


PLEADING. 


1. A count in trover, in the usual form, is not demurrable. 
The Statute of 1847, prescribing a form of declaration 
to recover personal property, is permissive only, and not 
compulsory. The Mayor, §c. Columbus vs. Howard. . . 


. Where an action on a Sheriff’s bond is brought for the 
purpose of recovering a sum of money found to be due 
to two jointly, on an order absolute against the Sheriff, 
it is no objection to the sufficiency of the breaches as- 
signed, that the declaration does not state the amount of 
the interest of each inthatsum. Towns, Gov. vs. Hicks 


. In the sale of a slave, where there is a contract of war- 
ranty, the purchaser may consider the contract as a nul- 
lity, and bring his action on the case for deceit; and in 
such action it is not necessary that he should set forth 
the contract. Dye vs. Wall 
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See Appeal, 2,3. Ejectment, 1, 2. Equity, 8. Limita- 
tion of Actions,3. Process,1. Steamboats, §c. 1 to 7. 
Tenants in Common, 1 to 4. 


POLICE REGULATIONS. 


See Savannah, 1. 


POLLING JURY. 
See Practice Superior Court, 5, 6. 
POSSESSION. 
See Execution, 2. Lease, 1, 2. Vendor and Purchaser, 1, 5. 
PRACTICE SUPERIOR COURT. 


1. This Court will not interfere with the established prac- 
tice of the Circuit Courts of Georgia, in relation to the 
alternative form of the verdict in trover. Foster vs. 


Brooks, Adm’r 


. On an appeal from an order of the Court of Ordinary, 
establishing a will, the burden of proof as to the capa- 
city of the testator, rests upon the party claiming under 
the will; and the propounder must go forward on the 
trial, and is entitled to open and close the argument. 
Potts vs. House, Ex’r 


. A retrazit is a voluntary renunciation by the plaintiff, in 
open Court, of his suit; and a judgment thereon is a 
complete bar to a subsequent action for the same cause. 
Justices, &c. vs. Selman and others 


. A dismission of a suit does not, in this State, amount to 
a retraxit, and is no bar to a future suit for the same 
cause of action. Ibid. 


. It is not the right of the parties to poll the Jury in civil 
causes; but it is discretionary with the Court to allow 
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them to be polled or not. Smith and Shorter vs. Mitch- 


6. The dispersion of the Jury after the verdict is handed 
in to the Clerk, and before it is received by the Court: 
Held to be a good reason for a refusal to permit the Ju- 
ry to be polled. did. 


7. Ona motion to arrest the reading of depositions of an 
agent, on the ground that his authority was in writing : 
Held, that this is a fact for the finding of the Court, 
which the Supreme Court will not interfere with, except 
in a clear, strong case. Crenshaw vs. Jackson 


8. Such a motion is irregular, and the better practice is, 
for the reading to proceed; and upon proof afterwards, 
that the testimony is illegal, to move its withdrawal from 


the Jury. Ibid. 


See Criminal Law, 8. Equity,1, 7, 8,16,17. Execution, 
1. Interrogatories,4. Process, 1. 


PRACTICE SUPREME COURT. 


1. If the bill of exceptions bears date previous to the 
trial of the cause, and there is nothing in the record by 
which it may be amended, the writ of error must be 


dismissed. Perry and Peck vs. Higgs 


2. If thirty-five days intervene between the signing the 
bill of exceptions, and the suing out and serving the 
writ of error, citation and notice, the writ of error will 
be dismissed. Ibid. 


3. Where the bill of exceptions is signed and certified only 
eight days before the session of the Supreme Court for 
that judicial district, the writ of error should be made 
returnable to the next succeeding term for that district, 
such being the first term within the meaning of the 
amended Constitution. Chapman vs. Stiles 
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4. If no assignment of errors is filed as required by the 
rule, the writ of error will be dismissed. Goneke et al. 


vs. Garrett 


. A writ of error will not be dismissed because the same 
cause has been previously before the Supreme Court, 
where the error assigned is different, and the objection 
notraised or pleaded in the Court below. Hargraves vs. 


Lewis 


. If the Clerk of the Circuit Court fails to make out a 
complete transcript of the record within ten days from 
the filing of the original notice, with entry of service 
thereon, the writ of error will be dismissed. Leak vs. 


McDowell 


Writ of error dismissed: 1st. Because notice of the 
signing and certifying of the bill of exceptions was not 
filed in the Clerk’s office of the Court below. 2d. Be- 
cause the Clerk of the Court below did not certify and 
send up to this Court, a transcript of the record and the 
bill of exceptions, within the time prescribed by law, 
and the 3lst rule of this Court. Duke, Adm’r, vs. 
Trippe 


. Notice of the filing of a bill of exceptions is not suffi- 
cient. It must be notice of the signing and certifying. 


Arnold vs. Wells and wife 


9. The Clerk must certify and send up the record within 
time, and his certificate must show that fact. did. 


10. The Court will not amend a writ of error, by striking 
out one party and inserting another. Ibid. 


11. The errors complained of below, must be specified in 
the bill of exceptions. Weathers vs. Doster 


12. If no notice of the signing and certifying of the bill of 
exceptions is served on the opposite party, and filed as 
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the law directs, the writ of error will be dismissed. 


TN, TEN GTI. 6 oon icdocsieeetscgeeses 


13. The assignment of errors cannot enlarge the bill of ex- 
ceptions, but must be supported by it. Smith and 
Shorter vs. Mitchell 


14. The notice of the signing of the bill of exceptions 
must be signed by the party or his counsel. Ibid. 


15. It must affirmatively appear, either by the certificate 
of the presiding Judge, or the transcript of the record, 
that the bill of exceptions was signed and certified with- 
in thirty days from the adjournment of the term in 
which the cause was heard. Cloudis vs. The Bank of 
Tennessee, 481. Russell and another vs. March and 
Briers 


16. It must appear that the bill of exceptions was filed in 
the Clerk’s office of the Court below. Ibid. 


17. The fact must appear affirmatively, that the bill of ex- 
ceptions was signed within the time prescribed by the 
Statute. Justices, §c. vs. Barrington 


18. The writ of error will not be dismissed because the re- 


cord does not show that the costs in the Court below 
have been paid. Brewer and another, iiz’rs, vs. Brewer, 


See Writ of Error, 1. 
PRESUMPTIONS. 
See Evidence, 15 to 19. 
PRINCIPAL AND AGENT. 


See Appeal, 1. Evidence, 25. Practice Superior Court, 
7,8. Promissory Notes, 3. Surety, 1. 


J 


5 


2 
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PROCESS. 


1. Process taken out more than twenty days before the 
next ensuing term of the Court to which it is made re- 
turnable, and not returned to such next ensuing term, 
but altered and made returnable to another term, to be 
held after the one to which it was first made returnable, 
is void under the provisions of the Judiciary Act of 
1799. Bank of St. Marys vs. Mumford and Tyson... - 44 





PROMISSORY NOTES. 


1. An inquiry can be made into the consideration of a pro- 
missory note, whenever the proper administration of 
justice requires it. Butts vs. Cuthbertson et al 


2. Whenever a Statute gives a summary remedy for ser- 
vices rendered, the taking of a promissory note does 
not waive the Statutory lien. Id. 


3. A promissory note given by an agent, will bind the cor- 
poration, provided he acts within the sphere of his pow- 
ers, or the act was subsequently ratified. Ibid. 


4, If A gives his promissory note to B, in liquidation of 
the book debt of C: it does not of itself destroy the ac- 
count; nor is it, without other proof, such a payment 
that the original debt cannot be resorted to. Idd. 


5. A note given by an infant for necessaries, is valid. Per 


Lumpkin, J. Ibid. 


6. The assignee of a promissory note not negotiable, takes 
it subject to all the equities which existed between the 
assignor and maker thereof, at the time of the assign- 
ment, and all equities which may attach in favor of the 
maker before notice of the assignment. Gwerry vs. 


7. Where, by a decree of a Court of Equity, a specific 
sum of money was decreed to be due to the maker of 
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an unnegotiable promissory note, by the payee thereof: 
Held, that such decree could not be impeached by ex- 
trinsic evidence, so as to impair or defeat the equitable 
right of such maker, to set off such decree for the full 
amount thereof, against’such note in the hands of an as- 
signee for a valuable consideration, but who had never 
given any notice to the maker of the note, of such as- 
signment. Ibid. 

. The holder of a promissory note who transfers it by de- 
livery, by implication warrants that he is holder, and has 
a valid title ; also, that the instrument is genwine, and that 
he has xo knowledge of any facts which prove the instru- 
ment, if originally valid, to be worthless, either by the 
failure of the maker, or by payment, or otherwise void 


or defunct. Winter vs. Bullock 


See Equity, 6. Judgment,9, 10. Set-Of, 2,3. Sure- 
ty, 1, 2, 3. 


PURCHASER. 
See Judgment, 1,2. Vendor and Purchaser, 1 to 4. 
RECEIPT. 
See Admr’s, &c. 10. 
RECORD. 
See Notice, 1. Wills, 1. 


REMAINDER. 


1, May be created in personalty by deed, reserving a life 
estate to the grantor or any one else. Robinson vs. 


Schly and Cooper 


RESCISSION OF CONTRACT. 


See Equity, 18 to 23. 
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RETRAXIT. 

See Practice, 3, 4. 
RETURNS TO COURT OF ORDINARY. 
See Adm’rs, &c. 10. 
REVIEW, BILL OF. 
See Equity, 3. 
* 


RICE. 


See Savannah, 1. 
e 


RIVERS. 


1. There are three kinds of rivers. 1. Such as are wholly 


and absolutely private property. 2. Such as are pri- 
. . .  @. 
vate property, subject to the servitude of the public in- 


terest by a passage upon them. 3. Rivers where the 
tide ebbs and flows, which are called arms of the sea. 


Young vs. Harrisons 


See Ferries and Bridges, 1 to 7. 


ROADS. 
See Ferries and Bridges. 
RULE ABSOLUTE AGAINST SHERIFF. 
See Execution, 1. Sheriff’s Bond, 1, 2. 
SATISFACTION. 
See Judgment, 4,5,6, 7. Promissory Notes, 4. 
SAVANNAH. 
1. The City Council of Savannah, under authority of an 


Act of the Legislature, passed two several Ordinances 
VOL. VI. 86 
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prohibiting the cultivation of rice within the corporate 
limits, and providing for the destruction of growing 
crops: Held, that these ordinances were good and va- 
lid, and binding upon the inhabitants as police regula- 
tions, and that the City Council had power and authority 
to judge of, and declare the planting of rice within the 
corporate limits, to be injurious to the health of the 
City, and a public nuisance, and to abate the same. 


Green vs. The Mayor, &c 
SCPRE FACIAS. 
See Appeal, 2, 3. 
SECONDARY EVIDENCE. 
See Evidence, 8,9 to 19. 
SECURITY. 
See Surety. 
SECURITY ON APPEAL. 
See Appeal, 2, 3. 
SET-OFF. 
1. A debt, to come within the law of set-off; must be a 
money demand of a liquidated nature, and for which zn- 
debitatus assumpsit, or some other action, ex contractu, 


will lie. A right of action for breach of warranty is 


not such a debt. Crenshaw vs. Jackson 


Upon the transfer of a note payable to bearer by delivy- 


ery, the transferrer ceases to be a party to it, and is not 
generally responsible thereon to the transferree, or any 
subsequent holder. But if he undertake to guaranty 
the payment of the same, he will be liable on that spe- 
cial contract, and that is a proper subject-matter of set- 


off. Ibid. 
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3. A transfers a note, payable to bearer, to B by delivery, 
and says, “ C, (the maker) although a poor man, is per- 
fectly good for his contracts, and if C is not good, I am 
good :” Held, that these sayings are admissible to sup- 
port a plea of a promise, and undertaking to guaranty 
the payment of the note. did. 


SETTLEMENT. 
See Adm’rs, §c. 10. 
SHERIFF. 
See Attachment, 1. Escape,1. Sheriff’s Bond, 1, 2. 
SHERIFF’S BOND. 


1. An execution issued upon an order absolute against 
the Sheriff, is irregular and void; the proper remedy 
being an attachment. The sureties on his bond, how- 
ever, are not discharged on that account ; their liability 
being for the official default of their principal, which 
is established by the judgment on the rule. Towns, 


Gov. &c. vs. Hicks and Webb 


. A judgment against a Sheriff, on a rule to pay over 
money, is no satisfaction, and no discharge of the sure- 
ties on his bond. Jézd. 


. A Sheriff’s bond, taken and approved by only ¢wo of the 


Justices of the Inferior Court, is not good as a Statutory 
bond. Crawford, Gov. Sc. vs. Meredith and another. . 


See Bond, 2. LEscape,1. Pleading, 2. 


SHERIFF’S SALE. 


See Evidence, 32. Execution, 2,3. Lease, 2. 


SLAVES AND FREE PERSONS OF COLOR. 


1. Where a free person of color is a party to a suit, in the 
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Courts of this State, and dies, the suit abates; and ad- 
ministration should be taken out on the estate of such 


free person of color. | Scranton et al. vs. Demere ct al.. 


2. A warranty of a slave to be healthy, does not extend to 
a warranty of soundness of mind, but of body only. 


Nelson vs. Biggers 


See Bailment, 1, 2,3. Criminal Law,4,5. Evidence, 30. 
Legacy, 1. Limitation of Actions, 7. Pleading, 3. 
Wills, 5, 6, 15, 16. 


SPECIFIC PERFORMANCE. 
See Equity. 
STATUTE OF DISTRIBUTION. 
See Distribution, 1. 
STATUTE OF FRAUDS. 


1. By the 4th section of the Statute of Frauds, the pro- 
mise to answer for the debt of another person, must not 
only be in writing, butalso the consederation of the agree- 
ment. Parol evidence is inadmissible to prove a con- 
sideration extrinsic of the written agreement. Hender- 
son vs. Johnson, 390. Wain vs. Walters—considered 


and approved. did. 


. Contracts for the sale of goods, wares and merchan- 
dise, are not excluded from the operation of the 17th 
section of the Statute of Frauds, because they are exec- 
utory. Cason vs. Cheely 


Contracts for goods not 7” esse at the time, and of a pe- 
culiar character, so as to be unsuited to the general mar- 
ket, to be made by the work and labor, and with the 
material of the vendor, at the instance of the purchaser, 
are not within the 17th section of the Statute of Frauds. 


Ibid. 
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But all such contracts as do not primarily contemplate 
work and labor to be done, or material to be furnished 
by the vendor, at the instance of the,purchaser, and for 
his use and benefit, and in which work and labor are 
not the essential consideration, are within the Statute, al- 
though work and labor may be requisite to make the 
goods, or to fit and prepare them for delivery. Jd7d. 


Cotton prepared for market, Held, to be goods and mer- 
chandise, within the meaning of the 17th section of the 
Statute of Frauds. Ibid. 


See Equity, 30 to 40. Husband and Wife, 3. 


STATUTE OF LIMITATIONS. 


See Limitation of Actions. Usury, 1. 


i. 


STEAMBOATS, &e. 


In suing out proceedings under the Act of 1841, giving 
liens to boat hands, captains, &c., it is not necessary for 
the petitioner to aver that the boat was in the act of 
traversing the river when the services were rendered. 
It will be sufficient to state generally, that she was navi- 
gating the river. Butts and others vs. Cuthbertson..... 


. He should aver that his claim is prosecuted within 


twelve months from the time it fell due. Idd. 


The affidavit should aver a demand upon the owners of 
the boat or their agent personally, should name them, 


and aver refusal to pay. did. 


. The judgment should be entered up against the owners, 


as well as the boat herself. Jdzd. 


It is necessary that the affidavit state that the boat had 
arrived at the landing, port, or place of destination, to 
which she had been freighted. did. 


159 
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6. It is not competent after judgment upon such proceed- 
ing, to amend, by substituting an entire new affidavit and 
petition. Ibid. 


SUMMARY PROCESS. 
See Promissory Notes, 2. Steamboats, 1 to 7. 
SURETY. 
1. Notice to the Cashier of the Bank, by the surety, to sue 
the principal, is a sufficient notice to the Bank, especial- 


ly where it appears that the Bank acted upon such no- 
tice. Bank of St. Marys vs. Mumford and Tyson..... 


A bank, when holder of a promissory note, is within the 
provisions of the Act of 1831, authorizing sureties to 


give notice to sue. Ibid. 


. Parol evidence is admissible to show that one of the 
joint makers of a note is surety only, such fact not ap- 
pearing on the face of the note. Ibid. Judge Nisbet 


dissenting. 


See Administrators, §c. 11,12. Bond,2. Equity, 11. She- 
riff's Bond, 1, 2. 


TENANT IN COMMON. 


1. One of several tenants in common may sue separately 
in trover, and the defendant may plead the non-joinder 
in abatement; but if he fail so to plead, he cannot take 
advantage of it on the trial, nor by motion in arrest of 
judgment; but will be confined to giving in evidence the 
interest of the other co-tenants in mitigation of dama- 
ges; and the plaintiff may proceed to recover his pro- 
portion or aliquot interest in the common property. 
Starnes and Paine vs. Quin 


. Insuch a case the other co-tenants may afterwards sue 
severally, for their interest, and the defendant cannot 








INDEX. 


plead the non-joinder of their co-tenants in abatement. 


Ibid. 


. One tenant in common cannot bring trover against his 


co-tenant, unless in case of the destruction or sale of 


the property. Tbid. 


. In case of sale, trover will lie at the instance of the 


other tenants, against the purchaser; such sale is void as 
to them, and does not make him a co-tenant with them. 
Ibid. 


TESTAMENTARY PAPERS. 


See Deed, 1 to 4. 


TRACY, HON. EDWARD D. 


Report and Resolutions on his death.......+-++++-+++-++- 


TRESPASS. 


See Equity, 14. 


1. 


tw) 


9 
ov. 


TROVER. 


In actions of trover, where there is conflicting evidence 
of the value of the property at the same time: Held, 
that the Jury may find the highest value proven, but are 
not compelled so to find; the ¢rue value derived from all 
the evidence being the criterion generally of the dama- 
ges. Foster vs. Brooks, Adm’r......20ce-seecccevee 


. Introver for a slave, the measure of damages, as a gen- 


eral rule, is the value of the property at the time of the 
conversion, and the value of the hire of the negro since, 
up to the time of the trial. Schly vs. Lyon and another, 


TIMAREE ois he caf Coe Dasa ee ee 


Where the property sued for is not of a fixed value, but 
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fluctuates in price, evidence may be given of the value 
at the time of thetrial. did. 

. In trover by a daji/ee against the general owner, the mea- 
sure of damages is the value of his special property on- 
ly; but where the action is against a stranger, or wrong- 
doer, the measure of damages is the full value of the 


property—the bailee holding the balance beyond his 


own interest for the general owner. Ibid. 


See Pleading, 1. Practice,1. Tenants in Common, |, 2, 
3,4. Trust and Trustees, 2. 


TRUST AND TRUSTEES. 


1. Where, under a trust deed, something is required to be 
done by the trustees to accomplish the objects of the 
trust, the trust is executory, and not executed. Sch/y 
vs. Lyon and another, Trustees, &c 


Where an action of trover is brought by trustees, in 
whom the legal title is vested, for the recovery of a ne- 
gro, the allegation that they sue “for and in behalf of 
one of the cestui que trust,” is surplusage, the trustees 
being the real parties. bid. 


See Equity, 12, 30 to 40. 

UNDUE INFLUENCE. 

See Wills, 13. 

USURY. 

1. The right to recover back money paid on a usurious 
contract accrues from the actual payment, and not the 
agreement to pay. Rushing vs. Rhodes............-. 

2, A note originally usurious may be purged of the usury, 
by agreement of the parties, as where new notes were 


given for the principal sum loaned, with the lawful inte- 
rest added to the principal, at the time of each renewal: 





INDEX. 


Held, that an agreement to pay interest on interest that 
was lawfully past due, did not constitute usury; and that 
each renewal of the note was a new contract. Pinck- 
ard vs. Ponder 


UTTERING COUNTERFEIT COIN. 
See Criminal Law, 9. 
VENDOR AND PURCHASER. 
1. Possession retained by the vendor after an absolute sale 
of real or personal property, is prima facie evidence of 
fraud, which may be explained; and after the possession 


is proven, the burthen of explaining it rests upon those 
who claim under the sale; and the rule is applicable to 


voluntary conveyances and to sales for valuable conside- 


ration. Fleming, Guardian, vs. Townsend 


Purchasers are not embraced in the terms of the Statute 
13th Eliz.; nor is personal property embraced in the 
terms of 27th Eliz.; but purchasers fall within the spir- 
it of 13th Eliz., and personal property within the spirit 
of 27th Eliz. Ibid. 


Upon Common Law principles, a voluntary convey- 
ance is void against subsequent bona fide purchasers, for 
value, without notice. Idd. 


Notice to the purchaser must be actual. The registra- 
tion of the conveyance is not such notice as will deprive 
him of the benefit of Statute 27th Eliz. Ibid. 


Where a creditor, who is the mortgagee, forecloses his 
mortgage, and purchases the mortgaged property at 
Sheriff’s sale under it, and suffers the property so pur- 
chased to remain in the possession of the mortgagor, after 
the sale, such retention of possession by the mortgagor, 
is a badge of fraud as against other judgment creditors. 


Williams vs. Kelsey § Halsted 


VOL. VI. 87 
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See Equity, 4. 





VOLUNTARY CONVEYANCES. 


1. Of personalty: are void against subsequent bona fide 
purchasers, without notice. Fleming vs. Townsend.... 103 


2. Possession by the donor is prima facie evidence of 
fraud, and the burthen of explaining it rests upon the 


party claiming under the conveyance. did. 


See Vendor and Purchaser, 1 to 4. 










VOLUNTEERS. 






See Equity, 24 to 28. 






WARRANT OF ATTORNEY. 







See Appeal, 1. 


WARRANTY. 






1. A warranty of a slave to be healthy, does not extend to 
a warranty of soundness of mind, but of body only. 
PEG TG «on in on halite ee aan sha ERR Ne 205 











See Equity, 6. Pleading, 3. Set-Off, 1. 





WATER-CRAFT. 








See Steamboats. 







WIDOW. 


See Distribution, 1. 







WILLS. 






1. The 3d section of the Act of 1755, which requires all 
wills and testaments to be recorded within three months 








nr 
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from the death of the testator, is not of force in Georgia. 
Harrell and Harrell vs. Hamilton, Ea’r.........--- x 


The opinions of physicians as to the sanity of the 
testator are admissible, whether founded on the symp- 
toms and circumstances, as coming within their own ob- 
servation, or as testified to by others. Potts and others 
his TROUSER Sonik ici AAO SS 


The opinions of the subscribing witnessesto a will, as to 
the sanity of the testator, are admissible without stating 


the facts on which they are founded. Jdid. 


The mere opinions of other witnesses are not admissible, 
unless accompanied with the facts on which they are 
founded; but having stated the appearance, conduct, 
conversation, or other particular facts, from which the 
state oftestator’s mind may be inferred, they are at liberty 
to express their belief or opinion, as the result of those 


facts. Ibid. 


If a negro interpreter, incapable by law of being sworn, 
is the only channel of communication between the tes- 
tator and scrivener who writes the will, and there is no 
other evidence of the testator’s knowledge of its con- 
tents, or his assent thereto, than that which is derived 
through this medium, the will cannot be executed. 


Ibid. 


But if the will be written in the presence of the testa- 
tor, and in a language which he understands, and it is 
read over to him, and his dictation and approval of the 
instrument are interpreted by a negro in his hearing, 
and in the hearing of others interested in its contents, 
and he signifies no dissent thereto, by signs or other- 
wise, but, on the contrary, is understood to express him- 
self satisfied, the will may be established ; especially if 
it appears to have been made in conformity to the pre- 
viously declared intentions of the testator, as to the dis- 


position of his property. 
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7. Asa general proposition, afirmative testimony should 
outweigh negative. This rule, however, does not apply 
where some of the witnesses swear that the testator 
could measure corn, calculate interest, &c.and others that 
he could not. The testimony in both cases, is of the 


same character. Ibid. 


Neither eccentricity nor imbecility of mind, nor extreme 
old age, nor being deaf and dumb, whether from birth, 
or the calamity be superinduced, nor incapacity to make 
contracts for the purchase and sale of property, are suffi- 


dient to invalidate a will. Jdid. 


9. The words “ non compos” (of unsound mind) are legal 
terms, and import a total deprivation of understanding. 


bid. 


10. If a;testator be on compos, his will is a nullity, how- 


ever just and prudent its provisions. Ibid. 


11. If the testator be partially deranged, either as to the 
legatee or subject matter of his will, he willbe considered 


as wanting sound and disposing mind and memory as it 


respects ¢his particular will, however unimpeachable his 


character and capacity in other respects. Ibid. 


12. If the testator has capacity to recollect, discern and 
feel the relations, connections and obligations of family 
and kindred, his will shall stand, however capricious or 


unreasonable its provisions. Ldid. 


13. Influence in procuring a will to be made, ¢o be undue, 
must amount to moral coercion ; it must destroy the free 
agency of the testator, and constrain him to do what is 
against his will, but what he is unable to refuse ; and it 
is immaterial whether this undue influenee be exercised 
by a negro or a free white person. Ibid. 

14. Under the Statute of Frauds, requiring wills to be sub- 
scribed by the attesting witnesses in the presence of the 


testator, it is not necessary that the witnesses should be 
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in the same room, or the same house with him; or that 





the testator should in fact see the witnesses subscribe 
their names; but it is necessary that the situation and 





circumstances of the testator and witnesses are such 





that the testator, in his actual position, might have seen 





Qn 
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o 


the act of attestation. ILtobinson and Wood vs. King. . 









15. The following clause in a will held to be void, as in 
conflict with the Act of 1818, against manumission of 






slaves: “It is my will that my old servant Writ, and her 
five children, and her husband, may be made to live com- 







fortable, under the superintendence of my friends, A and 






3, into whose care, and under whose protection, I do 






hereby give and place the negroes herein named, in view 






of their being treated with humanity and justfce, subject 






to the laws made and provided in such cases.” Ibid. 









16. Parol evidence held admissible to show that a will is 
illegal and void, as being in conflict with the laws of the 








State against manumission. Idd. 


See Deed, 1 to 4. Evidence, 30. 









WITNESS. 





1. It is error in the Court to discredit the testimony of re- 
latives, as such; relationship being a circumstance only, 
from which the Jury may infer bias. Potts vs. House, 
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. As to opinions of witnesses, see Wills, 2,3, 4, and case 


above referred to. 





3. In claim cases, under the peculiar provisions of our Sta- 
tute, the defendant in execution is not a competent wit- 
ness for the- claimant; nor can the declarations of the Be 







defendant in execution be received in evidence in favor 
of the claimant. Welliams vs. Kelsey and Halsted.... 365 







See Cashier, 1. Evidence, 3, 5, 7, 25, 26, 27. Interroga- 
tories, 1. 






INDEX. 
WRIT OF ERROR. 


1. The Court will not amend a writ of error, by striking 


out one party and inserting another. Arnold vs. Wells 


and Wife 


See Practice Supreme Court. 








